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ON RECONSIDERATION
Before: MURPHY, C.J., and JANSEN and ZAHRA, JJ.
MURPHY, C.J. (dissenting in part and concurring in part).

On the basis of the reasoning and analysis set forth in my origina dissenting opinion,
which | adopt and incorporate by reference for purposes of this opinion on reconsideration, |
continue to find that the doctrines of res judicata and collateral estoppel are inapplicable and that
the trial court erred in summarily dismissing the complaint filed by Whitesell International
Corporation (WIC). For purposes of res judicata, it is simply impossible to conclude that WIC
could have brought a claim or cause of action in the two earlier suits pertaining to defendant-
counterplaintiff William Whitaker's use and disclosure of the Stamptech Process relative to his
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association with defendants MRC Industrial Group, Inc., and Piercetek, Inc., given that said use
and disclosure had not yet transpired when those previous suits were litigated and closed.
Further, for purposes of collateral estoppel, the issues concerning the enforceability of the
confidentiality agreement and assignment and whether the Stamptech Process constituted a trade
secret that had been assigned were not tried, conceded, or determined; therefore, collateral
estoppel cannot be invoked to dismiss WIC's action against Whitaker. Accordingly, | continue
to respectfully dissent asto the dismissal of WIC' s lawsuit.

In my original dissenting opinion, and in regard to Whitaker’s counterclaim, | concluded
that the trial court prejudicialy erred in directing a verdict on the issue of whether the Stamptech
Process constituted a “trade secret.” My colleagues, on reconsideration, have now adopted this
view, and | concur with their concluson and analysis and would add, as further support, the
reasoning set forth in my earlier opinion, which | adopt and incorporate here by reference.

| respectfully dissent in part and concur in part.

/s William B. Murphy



